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E}' O, MOst IEE]. estate prac[iti.nm:rﬁ
have heard about the recent decision of
the United States Bankruptey Appellate
Panel for the First Circuit (BAP), issued
in Steven Weiss, Chapter 7 Trustee, v. Wells
Firu;ga- Bankt, N.A. In this :||‘:|p|::'|I from a
R:Lnkmprc}-' Court mliug,, the Chnptcr 7
Trustee successfully avoided a mortgage
on the basis that it was not properly ac-
knowledged.

Reactions to the decision have been
varied. Some take it to mean that the ac-
knowledgement forms in Executive Order
Mo. 455 (04-04), setting torth Standards
of Conduct for Notaries Public (the ex-
ecutive order), are no longer valid. Others
worry that acknowledgements involving
Im’fﬁ ﬂ'F ﬂf[ﬂﬂ'l:l:}' cannot hl: Cﬂ]'ﬂfﬂ!’f"
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Use caution when acknowledging power of attorney documents

ably taken. In reality,
although the BAP%
decision reads the stat-
llrﬂl‘}' ﬂCkﬂﬂWiC‘dgE'
ment  requirements
restrictively, devising a
“fix” to its implications
is relatively straight-
forward, and will not
significantly  change
real estate practice in
the commonwealth.,

First, the facts of the case: the debtors
reAnanced their mortgage with Wachovia
Mortgage (now Wells Fargo Bank). They
did not execute the mortgage themselves;
instead, they executed a limited power of
attorney designating Shannon Obringer
as their attorney in fact, and Obringer ex-
ccuted the mortgage on their behalf.

The required acknowledgement, af-
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fixed to the mortgage
immediately  follow-
ing and on the same
Flil.gl: ds E].'Il: SigIlﬂ.hlrﬂ
of Obringer, provided,
in pertinent part: © ..,
p::r:_-cnn:’l"}’ :’lp]_‘.lf:ﬂrtd
Shawn G. Kelley and
Annemarie Kelley by
S]'I:].Il]'lﬁl'l Ghringcr A%
attorney in fact proved
to me through satisfactory evidence of
identification which was/were [left blank]
to be person(s) whose name(s) is/are
signed on the preceding document, and
acknowledged to me that he/she/they
signed it voluntarily for its stated pur-
pose.”

What did the BAP find was wrong
with the acknowledgement? The trustee
first argued that, by stating that “Shawn

MIKE
GOLDBERG

G. Kelley and Annemarie Kelley by Shan-
non Obringer” appeared before the nota-
ry, it was unclear who actually appeared
before the notary. The court dismissed this
argument, stating that the use of the word
“by" made it clear that Obringer person-
ally appeared.

The BAP also rejected the trustee’s
second argument, that the failure to state
the means of identification rendered the
acknowledgement ineffective. In this re-
gard, the court found that this require-
ment was contained only in the executive
order, not in Chapter 183, Section 2, and
therefore could not be a basis for invali-
dating a mortgage.

But the trustee’s third argument pre-
vailed. The trustee argued thar the statute
requires the acknowledgement to verify
that the signature is being provided vol-
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untarily. Where a power of attorney is involved, the acknowledgement must make clear
that the act was voluntary on the part of both the signer - the attorney — and the principal
— the grantor, The BAP found that: “the preprinted form utilized by the notary combined
with her failure to attend to the blank space and the inapplicable verbiage creates ambi-
euity whether the execution of the mortgage was the voluntary act of the debtors. ... [W]
Coane IL'f-f Lo :"'\-I.'.l'[..'i.:'l.'l.]'.'l.l.l..‘ Whl'..'t]'jl.‘l‘ [hﬂ \?[}I'L'I.T'Itﬂri'['ll.":i:'i- I"‘L'Iﬂ.[f..'!'i L8] II'H.'. 'FI'iI'.ICiPﬂIF {thﬂ d{:l‘.‘-l.‘ur:i:] Oar
to the attorney-in-fact (Obringer).”

AVOIDING FUTURE PROBLEMS

For the BAP, the form’s several failings combined to create a defective acknowledge-
ment. Rﬂﬁ:rfiﬂ_ﬂl Ly T]'Il: Flﬁl“ﬂ' H uShﬂ\\’ﬂ G.. K{:HL’}' I'I.I'Id. .."'s.nm:rnnrit: [{L'“L'}' h}' Shﬂ.ﬂﬂﬂ'"
Obringer” created unc-:rl:.l.inr}' regarding whom the phrase “signed it voluntarily for its
stated purpose” referenced. Thart failure was compounded by the failure to complete the
blank portion of the acknowledgement, the somewhat inartful use of the form’s language,
and the failure to designate one of “he/she/they” as having signed the document. So, what
should we make of the decision, and how can practitioners avoid future problems?

First, acknowledgements should not be taken lightly. As noted by the BAF, Mas-
sachusetts law is ¢lear that a defective acknowledgement fails to give record notice of a
deed or mortgage to third parties. Defective acknowledgements — failure to identify the
signatory (leaving the space blank) or reference to a person other than the grantor — have
alrcady been found to render a mortgage unenforceable against a bankruptey trustee.

Second, the issue in the Heis case relates solely to acknowledgements of signatures
by powers of attorney. The confusion found by the BAP — whose free act and deed was
being acknowledged — would not exist in the absence of a power of attorney arrangement,

Third, the common use of the acknowledeement {and other) forms in the executive
order can continue without concern. In its decision, the BAP cited McOuartt v. McOuatt,
320 Mass. 410 {1946), as the seminal Massachusetts case concerning the *r‘ﬂlidit:-; of ac-
knowledgements. The decision was cited for the principle that ‘[n]o particular words
are necessary so long as they amount to an admission that [the grantor] has voluntarily
and freely executed the instrument.” Although the court also stated thar failure to use
of the statutory form (with the phrase “free act and deed™) requires an fnguiry into the
sufficiency of the form used, it was careful not to reject use of the executive order ac-
knowledgement.

Fﬂl.l!'t]'l. W]'.I.l:ﬁ..' il pm’.?l:r ﬂl'-ﬂttﬂrﬂl:}" 15 lll'lml"i.-'l:{l, CArne Shnllld I'.H;.' HI.IEL'I] o ﬂ.dﬂpt th!.'. A=
knowledgzement to fit the facts of the execution, and fo identify the person whese signature
is being acknowledged. The acknowledgement form contained in the executive order is
perfectly fine. It reads:

On this day of ,20__, before me, the undersigned notary public, per-
sonally appeared (name of document signer), proved ro me
through satisfactory evidence of identification, which were , to
be the person whose name is signed on the preceding or attached document, and acknowl-

edged to me that (he) (she) signed it voluntarily for its stated purpose.

(as partner for , a partnership)

(as for , A corporation)

(as artorney in fact for , the principal)

(as for ,(a) (the) )

‘The applicable parenthetical phrase should be added after *for its stated purpose,”in all
CASES "-"-"hﬂ.'.IL'. l‘]‘l[: Person :]Pl’![::!.r'lng 1S :I.l:tllﬂg LRl h!,'h:]tf. I.'J-f ﬂ.nﬂrh{,‘r - '“-'hc[hl.'.r a5 ar nfECEr ﬂi‘q
an entity (corporation, general or limited partership, etc.}e — or as attorney in fact. Thus,
when Sarah Jones executes under a power of attorney for James Jefferson, the principal, the
acknowledgement clause should read:

On this 28th day of October, 2013, before me, the undersigned notary public, personally
appeared Sarah Jones, proved to me through satisfactory evidence of identification, which
was a MA driver’s license, to be the person whose name is signed on the preceding or at-
tached document, and acknowledged to me that signed it voluntarily for its stated purpose,
as attorney in fact for James Jefferson, the principal. [changes to standard form in bold]

While it seems unlikely that an acknowledgement in the form above would be invali-
dated because of the failure to cross out extraneous words, e.g. "he/she/they,” the better
practice is to remove all ambiguity by crossing out the inapplicable words.

It should also be acceptable to use the following after the words “signed it™ it as her
free act and deed, and the free act and deed of James Jefferson, her principal. This paral-
lels other states’ form L where the voluntariness of the act of both the -_-.i_i:ncr and the L'nlit}'
is stated.

In sum: Panic over the Wéiss decision is unnecessary. Simply taking care with acknowl-
edgements, particularly when the signer is acting in a representative capacity, will permit
practitioners to continue using the executive order forms. ¢
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